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From: DavidW Smith

To: David Albright; Nancy Rumirill; Elizabeth Sablad; Brett Moffatt
Subject: Fw: Subpoena from Hawaii Wildlife Fund, Sierra Club et al. to HI DOH
Date: 06/29/2012 08:18 AM

Attachments: Scanned from a Xerox multifunction device001.pdf

I imagine you've already seen this but, if not, FYI
David Smith

Manager

NPDES Permits Office (WTR-5)

EPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

(415) 972-3464

(415 947-3545 (fax)
----- Forwarded by DavidW Smith/R9/USEPA/US on 06/29/2012 08:17 AM -----

From:  "Tsuji, Michael" <Michael.Tsuji@doh.hawaii.gov>

To: DavidW Smith/R9/USEPA/US@EPA

Cc:  "Wong, Alec Y" <alec.wong@doh.hawaii.gov>, "Lum, Darryl C"
<darryl.lum@doh.hawaii.gov>

Date:  06/28/2012 04:52 PM

Subject:  Subpoena from Hawaii Wildlife Fund, Sierra Club et al. to HI DOH

Dave,
Attached is a copy of the subpoena from the Hawaii Wildife Fund, sierra club — Maui Group, et al for
documents on the Lahaina injection wells tracer dye study and Maui County’s CWA 401 WQC

application.

Michael Tsuji

State of Hawaii, Department of Health
Clean Water Branch

Enforcement Section Supervisor

919 Ala Moana Blvd. Rm. 301
Honolulu, Hawaii 96814-4920

P

808-586-4309
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UNITED STATES DISTRICT COURT: £ fHE it
for the

District of Hawaii

cre
H

12 JIN 27 60 14
Hawai‘i Wildlife Fund, Sierra Club - Maui Group, et al

Plaintiff
v.
County of Maui

Civil Action No. 12-00198-SOM-BMK

(If the action is pending in another district, state where:

A S N N

Defendant )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Hawai'i Department of Health

dProduction: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material: See Attachment A.

H

Place: Earthjustice, 223 S. King Street, Suite 400, Honolulu, | Date and Time:
Hawai'i, 96813 07/27/2012 10:00 am

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: 06/27/2012
CLERK OF COURT

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail, and telephone number of the attorney representing (name of party) Hawai'i Wildlife Fund,

Sierra Club - Maui Group, Surfrider Foundation, et al. _, who issues or requests this subpoena, are:
Caroline C. Ishida, Earthjustice, 223 S. King Street, Honolulu, HI 96813, cishida@earthjustice.org, (808) 599-2436.
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Federal Rule of Civil Procedure 45 (c), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).
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DAVID L. HENKIN

CAROLINE C. ISHIDA

EARTHJUSTICE

223 South King Street, Suite 400

Honolulu, Hawai‘i 96813

Telephone No.: (808) 599-2436

Fax No.: (808) 521-6841

Email: dhenkin@earthjustice.org
cishida@earthjustice.org

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF HAWAI‘I

HAWAI‘l WILDLIFE FUND, SIERRA ) CIVIL NO. 12-00198 SOM-BMK
CLUB - MAUI GROUP, SURFRIDER )

FOUNDATION, and WEST MAUI
PRESERVATION ASSOCIATION,

Plaintiffs,
V.
COUNTY OF MAUI,

Defendant.

) ATTACHMENT A TO SUBPOENA
) DUCES TECUM TO THE HAWAI‘I
) DEPARTMENT OF HEALTH

N’ N’ e’ N’ N’ N N’ N’

ATTACHMENT A TO SUBPOENA DUCES

TECUM TO THE HAWAI‘I DEPARTMENT OF HEALTH








DEFINITIONS

1. “You” and “your” mean and include DOH, any of its divisions,
branches, and/or departments (including, but not limited to the Environmental
Management Division, Clean Water Branch, Safe Drinking Water Branch, or
Wastewater Branch), any persons or entities employed by DOH or any of its
divisions, branches, and/or departments, and any other persons or entities acting or
purporting to act on behalf of DOH or any of its divisions, branches, and/or
departments (including without limitation, DOH’s present and former attorneys,
investigators, advisors, agents, employees, olr consultants).

2. “Person” includes, without limitations, any natural person, firm,
company, partnership, association, joint venture, sole proprietorship, organization,
business trust, agency, corporation, or any other group or combination acting as a
unit or other form of legal, business, non-profit, or governmental entity.

3. “Document” means and includes the original and any copy, regardless
of origin or location, in draft or final form, of any printed, typed, written,
electronic, graphic or recorded materials or tangible things of every kind, however
produ.ced or reproduced, in your possession, custody or control, and includes, but
is not limited to, any letters, correspondence, memoranda, emails, facsimiles, other
communications, computer files, other electronically stored information (“ESI”),
data sets, agreements, contracts, proposals, work papers, estimates, projections,

cost analyses, calculations, reports, logs, agenda, minutes, studies, charts, graphs,
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maps, drawings, schedules, plans, blueprints, sketches, schematics, models,
surveys, print-outs, photographs, slides, films, videotapes, notes, drafts,
worksheets, transcripts, records (mechanical, electronic, typed or written) or any
instrument or device which contains any information or from which any
information can be derived or retrieved.

4, “Related to” and “regarding” mean, in whole or in part, alluding to,
analyzing, characterizing, clarifying, commenting upon, concerning, constituting,
containing, describing, disclosing, discussing, embodying, evidencing, explaining,
identifying, mentioning, pertaining to, referring to, reflecting, responding to,
setting forth, showing, stating, supporting, or summarizing.

5. “CWA” refers to the federal Clean Water Act, 33 U.S.C. § 1251 et

6. “County of Maui” refers to all of the County’s governmental divisions
and/or departments, including, but not limited to, the Mayor’s office, Department
of Environmental Management, Department of Public Works, and/or Wastewater
Reclamation Division, the County Council and/or any of its committees, and the
County’s present and former attorneys, investigators, advisors, agents, employees,
or consultants.

7. “Lahaina injection wells” refers to one or more of the injection wells

at the Lahaina Wastewater Reclamation Facility in Lahaina, Maui.







8. “Tracer Dye Study” refers to the ongoing study that began in or
around June 2011 and is being conducted in Lahaina, Maui to investigate the
hydrologic connection between the Lahaina injection wells and nearshore West
Maui ocean waters and the contents of any discharges from the injection wells into

those waters.

INSTRUCTIONS

1. In producing the requested documents, you are required to furnish all
documents known or available to you regardless of whether these documents are
possessed directly by (a) you, (b) your agents, employees, representatives or
investigators, or (c) your attorneys or their agents, employees, representatives or
investigators, and regardless of the geographical location of the documents.

2. If you claim any privilege against the disclosuré of any document
requested herein, please state each privilege you claim and describe the basis
asserted for withholding the document.

3. Where ESI is responsive to these requests, please produce the ESI in
the native format in which the ESI is ordinarily maintained (e.g., Word, Excel,
TIFF, etc.). We further request that you also produce the requested ESI in a
readable Adobe Acrobat (PDF) format.

4. Each of these definitions and instructions is hereby incorporated into

each of the requests for documents.







REQUESTS FOR DOCUMENTS

REQUEST NO. 1: Please produce any and all documents, including but not
limited to any data, any analysis of data, and any correspondence, related to the
Tracer Dye Study.

REQUEST NO. 2: In addition to the documents produced in response to

Request No. 1, please produce any and all documents, including but not limited to
any data, any analysis of data, and any correspondence, related to any water quality
sampling done in conjunction with the Tracer Dye Study.

REQUEST NO. 3: In addition to the documents produced in response to

Request No. 1, please produce any and all documents, including but not limited to
any data, any analysis of data, and any correspondence, related to any study
regarding the fate of wastewater injected into the Lahaina injection wells,
including but not limited to, the study by the United States Geological Survey
(“USGS”) entitled, “A Multitracer Approach to Detecting Wastewater Plumes
from Municipal Injection Wells in Nearshore Marine Waters at Kihei and Lahaina,
Maui, Hawaii,” USGS Report No. 2009-5253.

REQUEST NO. 4: In addition to the documents produced in response to

Request No. 2, please produce any and all documents, including but not limited to
any data, any analysis of data, and any correspondence, related to any water quality

sampling of ocean water at Kahekili Beach Park.







REQUEST NO. 5: Please produce any and all documents, including but not

limited to any and all correspondence between you and the County of Maui, related

to the County of Maui’s CWA § 401 Water Quality Certification application for

the Lahaina injection wells.

DATED: Honolulu, Hawai‘i, June 27, 2012.

Canslne (s

CAROLINE C. ISHIDA
Earthjustice

223 S. King Street, Suite 400
Honolulu, HI 96813
Attorneys for Plaintiffs










